
RESOLUTION NO. 10.18908

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BILLINGS,
MONTANA, PT]RSUANT TO BILLINGS CITY CODE CHAPTER 12, EMINENT
DOMAIN, DECLARING PUBLIC PURPOSE AND USE, DESCRIBING THE
PROPERTIES TO BE TAKEN AND AUTHORIZING CITY OFFICIALS TO
PROCEED.

WHEREAS, the City of Billings finds it necessary to acquire a perpetual easement and a temporary

constructlon access easement over certain real property for purposes of redirecting the flow of Alkali Creek

because the creek is now eroding and undermining the roadway of Alkali Creek Road, which is an arterial

roadway in the City of Billings, in the vicinity of Morningside Homeowners Association property and

WHEREAS, it is urgent that this work be completed as expeditiously as possible since the failure of

Alkali Creek Road, which is imminent, would be contrary to the best interests of the public who live in the area

and use that roadway as a primary route to and from their daily employment; and

WHEREAS, it is also urgent that this work be completed no later than September 30, 2010 because the

City of Billings has a one-time opportunity to obtain $1.6 million in firnding from the American Recovery and

Reinvestrnent Act of 2009 to assist with the cost of this public work if the work is completed by that date, and in

order to complete the work by that date, it is necessary to obtain a permit for the work from the United States

Army Corps of Engineers, and in order to receive a permit to do the work, the preliminary grubbing work {br t}rc

project will have to be completed by May 15, 20i 0 to avoid the nesting season for migratory birds; and

\ryHEREAS, moving the channel of Alkali Creek to stabilize the roadbed for Alkali Creek Road is the

preferred manner of proceeding because it will be the least costly manner of solving the engineering problem

presented, because, after considering available altemative solutions, the Council believes that moving the creek

channel the most lasting manner of solving the problem due to the fact that building a retaining wall for the

roadbed or rip rapping the creek bed alongside the roadway will only slow the erosion of the road bed by the

creek waters while moving the channel will increase the distance ftom the road bed to the creek waters, and

because the reclamation of the land at the end of construction would produce a more scenic right-of-way for the

Homeowners Association and the motoring public alike, and it wili permit construction of the planried 2O-foot

wide multi-use trail adjacent to the roadway and away from the home sites rather than constructing the trail

through the Morningside Homeowners Association common area, which is the only other viable route for the

trail, thereby reducing conflicts between recreational and residential uses in the same vicinity 4nd enhancing the

orivacv of the homeowners.

WHEREAS, the real property to be acquired, and the temporary construction easements necessary to



complete these improvements is described in Exhibit "4" attached hereto and by this reference incorporated

herein; and

WHEREAS, various City officials acting in their official capacities have met numerous times with

members and representatives of the Morningside Homeowners Association to explain the project to them and to

secure their cooperation but that cooperation has been refused, members of the Association objecting to a survey

team entering on their common area to do a cultural survey to determine if there are articles of significant

importance that would be disturbed by this work on the creek bed, and

\ilHEREAS, the City officials have attempted to purchase said real property at a mutually agreeable

purchase price but have been unable to obtain the consent of all of the owners to sell said real property; and

\ryHEREAS, pursuant to Chapter I 2, Section 12-102 of the Biliings City Code, it is necessary to pass a

Resolution initiating eminent domain procedures; and

WHEREAS, said use is a public use and will benefit the general public and will be used for public

purposes; and

WHEREAS, it is necessary to condemn said real property by exercise of the right of eminent domain

to make land available for said completion of redirecting the flow of Alkali Creek in the City of Billings in the

flow of Alkali Creek in the City of Billings, in the vicinity of Momingside Homeowners Association property;i

and

WHEREAS, it is necessary to condemn the subject parcels for the purposes of obtaining a perpetual

easement interest in said pnvate real property and for a temporary construction access permit as described in

Exhibit "4" for the purpose of redirecting the flow of Alkali Creek in the City of Billings, in the vicinity of

Momingside Homeowners Association propefy; and

WHEREAS, the City officials should be authorized to proceed with the condemnation proceedings as

provided by law.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Billings, Montana, as

follows:

1. PUBLIC USE: The City hereby declares that the above-described interests in real property

shall be condemned at its fair market value under the City's eminent domain powers to enable the City to acquire

said property, and necessary easements, for the purposes of redirecting the flow of Alkali Creek where it is now

eroding and undermining the roadway of Alkali Creek Road, which is an arterial roadway in the City of Billings,

in the vicinity of Momingside Homeowners Association property; i

2. PUBLIC PURPOSE AND NECESSITY: It is hereby declared that said real property is



being acquired for a public purpose, for public use and is necessary to the project.

3.. DESCRIPTION OF PROPERTY, EXTENT OF INTEREST: The right of way in fee simple,

a perpetual easement and temporary construction easement described in Exhibit "4" shall be taken for the above-

described public purpose.

4. AUTHORIZATION TO PROCEED: That the appropriate City officials are hereby directed

and authorized to proceed with condemnation ofsaid real property as provided by law.

PASSED AND ADOPTED by the City Council of the City of Bitlings, Montana, at a regular session

thereof held on the 11'h day of January,2070.
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CITY OF BILLINGS

,", P ø. *Z-
Thomas W. Hanel, Mayor

ATTEST:

BY: ("¿ *,'Ytt^t,,")
Cari Martin City Clerk



Parcel 1 - East of Momineside Lane

A tract of land for a perpetual ingress and egress easement to maintain Alkali Creek and its associated drainage
facilities discharging from Alkali Creek Road, all situated in a portion of Tract 2, Cefüfrcaie of Survey No . 2055,
located intheBll2 of Section 29, Township 1 North, Range 26 East, P.M.M.., Cítyof Billings, Yellowstone
County, Montana as filed in the Official Records of Yellowstone County under Document No. 1191103, said
parcel being more particularly described as follows:

BEGINNING at a point on the east line of said Tract 2 from which the southeast comer of said Tract 2 bears

South 0'15'40" East, 31.46 feet; thence along the north line of a Quit Claim Deed, filed May 30, 2007 in the

Official Records of Yellowstone County under Document No. 3424439 the followirg two (2) courses: South
72"13'41" WesT,224.74 feet; thence South 84o22'47" V/est,218.34 feet; thence departing said north line, North
43"42'73" East, 145.71 feet; thence North 70'14'06" East, 60.21 feet; thence North 83"24'15" East, 65.38 feet;
thence North 48o12'26" Bast,92.87 feet; thence North 80"08'18" East, 72.55 feet; thence North 88'36'59" East,

32.99 feel thence South 72o55'38" East, 36.39 feet; thence South 00'15'40" East, 107.71 feet to the POINT OF
BEGINNING. Containing 1.05 acres, more or less. Together with a map exhibit referenced hereto and made a

part hereof.

Parcel2 - West of Momingside Lane

A tract of land for a perpetual ingress and egress easement to maintain Alkali Creek and its associated drainage

facilities discharging from Alkali Creek Road, all situated in a portion of Tract 2, Certi{tcate of Survey No. 2055,

located in the E1/2 of Section 29, Township 1 North, Range 26 East, P.M.M.., City of Billings, Yellowstone
County, Montana as filed in the Official Records of Yeliowstone County under Document No. I 1 9 I 1 03 , said

parcel being more particularly described as follows:

COMMENCING at the southeast corner of said Tract2; thence North 0o15'40" West, 31.46 feet along the east

line of Section 29 to a point on the north line of a Quit Claim Deed, filed May 30, 2007 in the Official Records of
Yellowstone County under Document No. 3424439 the following three (3) courses: South 72'13'47" West,

224.74 feet; thence South 84"22'47" West, 254.63 feel; thence South 67"79'4J" West, 177.04 feet to the POINT
OF BEGINNING; thence continuing along said north line of said Quit Claim the following four (4) courses,

South 67"49'47" West, 211.42 feet; thence North 87'00'13" West, 558.04 feet; thence North 77'37'13" West,

46.83 feet; thence North 71"22'18" West, 78.67 feet to a point ûom which the southwest comer of said Tract2
bears, North 71"22'18" West, 15.28 feet ; thence departing afore reference north line of the quit claim, North
46"49'04" [ast,229.42 feet; thence South 62'02'10" East, 108.94 feet; thence South 75"05'24" East, 193.29 feet;

thence South 68o14'01" East, 81.29 feet; thence North 84"02'21" East, 88.41 feet; thence North 78o34'18" East,

161.66 feet; thence South 62"53'08" East, 39.55 feet; thence continue southeasterly along said hne,'74.1 1 feet to

the POINT OF BEGINNING. Containing 2.15 acres, more or less. Together with a map exhibit referenced

hereto and made a part hereof.

Parcel 3 - Construction Access

A tract of land for a temporary construction easement situated in a portion of Tract 2, Certíltcate of Survey No.
2055, located intheEl12 of Section 29, Township 1 North, Range 26 East, P.M.M.., City of Billings,
Yellowstone County, Montana as filed in the Official Records of Yellowstone County under Document No.
1191103, said parcel being more particularly described as follows:

COMMENCING at the southeast comer of said Tracf 2; thence North 0o15'40rr West, 31.46 feet along the east

line of Section 29 to apoint on the north line of a Quit Claim Deed, filed May 30, 2007 lnthe Official Records of
Yellowstone County under Document No. 3424439 the following three (3) courses: South 72o13'47" West,

224.74 feet; thence South 84'22'47" West, 254.63 feer; thence South 6'7"19'4J" West, 147.30 feet to the POINT
OF BEGINNING; thence continuing along said north line, South 67"49'47" West, 26.99 feer; thence departing
said north line, North 06o77'42" Bast,27.72 feet; thence North 26'46'12" East, 28.11 feet; thence North
24o50'27" East,28.65 feet; thenceNoftii 11o31'19" East,34.08 feet; thenceNorth 13o33'47" West,22.91 feel;
thence North 18"49'26" West, 10.06 feet; thence North 51o43'50" West, 30.71 feet to a point of curve, thence

westerly along a curve to the left, concave south, having a radius of20.00 feet, through a central angle of
109"50'40", an arc distance of 38.34 feet; thence South 18'25'30" 'West, 121.04 feet to a point on the northerly
line of afore described Parcel 2; thence along the northerly line of said Parcel2, North 62"53'08" West, 39.55

EXHIBIT "A''



feet; thence departing said northerly line of Parcel 2, North 78o34'18" Bast,22.02 feet; thence North 18'25'30"
East, 152.83 feet; thence South 80"31'40" East, 19.31 feet; thence South 5629'26" East, 41.33 feet; thence South
51"37'55" Bast,27.03 feet; thence South 29o48'40" East, 28.24 feet; thence South 07o13'40" Bast,25.79 feeÍ;
thence South 07"47'53" Wesf,24.87 feet; thence South 23'53'50" West, 73.70feef thence South 00o21'01" East,
5.07 feet to the POINT OF BEGINNING. Containing 0.20 acres, more or less. Together with a map exhibit
referenced hereto and made a part hereof.

EXHIBIT 

-
A lracl of land for a perpetuãl tngress and egress e¿sement to mainlain Alkali Creek and its associaled drãinagê facitilies d¡scharging from Alkali Creek Road, all
situaled in a pod¡on of Tracl 2. Cedilì€te of Suruey No.2055. Iocated in the El/2 of Sect;on 29, Township 1 Noth, Range 26 Eåst, P.M.M... Cìty of Biil¡ngs,
Yellowston6 Courty, ilron lêna 3s 6led in the O ffìciål Recods of Yellowstone County under Docu menl N o. 1 1 9 1 1 03. said parc€l beìng more padicu taly desc¡ibed
ês lollows:

COMMENCING at the sutheasl comer of said Tracl 2; thonce Nodh 00"15 40' West, 31.46 feet along the east line of Section 29 to a point on the not line of a
Qu¡t Claim Þeed. f¡led May 30. 2007 ¡n the offlcial Records of Yellowstono Cgunty under Dooment Nq. 342439 the fo¡lowing three (3) coursos: South 72'13'47"
West,224.74fget;thenæSouth84:22'47'Wosl,254.63feetilhenæSoulh67'1S'47"W€st. lZ.04feettothePO|NTOFBEGINNINGi hencecontjnujngatong
saidndrthllneofsaidQultClaimthefollowingfour(4)qiu¡s€s,South67%9?7'West 211.42Íeo\ thoircéNodfi8?'00'13"Wost,S5e.O4feet;thenæNorth
77'37'13" Wost, 46.83 feêli lhenæ Nolh 7l'22'18" West. 78,67 fe€l to a po¡nt from which lhe southwæ1.æñer of said fGct 2 bears. North 71.22'tB.' Wesl,
15.28 feet; thonæ dopartìng qfore€ferenced north lino of{he Quit Claim Dedd, Norlh 46'49'04" East, 22þ,42 feeli thence South 62'02'1Oi East. 108.94 foetl
thBnce Sosth:75'05'24" East, 193,29 feeÍ then@ South 68'14'01" Ea6f, 8l.29 feeq ften€ Ñonh 84'02'21" Easl. 88.41 feet;lhenæ ñorth 78.34'18" East, 161.66
feetilhoncoSoulh62'53'08"East,39.55f6eì;theiìæ@nlinués9ltheàste¡iialongsaidtinê,74.11feêtfothePOIñTOFBEG¡NN|ñG. Contãining2.l5acres,
more or ìess.



EXH|B|T _
AÞd of tand fora Fryeiueling6sãnd egr€s easmênt to ma¡nlain AþlCrâd ándheæoclddmlnãge ladlfres disúaßing f¡om AksliCr€ek Road, all
siluatd in ã æftbn of lGd 2, Cqdffieþ ot SUNêy No.2055. IGld ¡n fts Elt of Sdion 29. Tomshlp i Noû. tungâ 26 Ed. P.M.M.., Clìy of Billings,
Y€lloffitone Counly. Monhna És frled In h6 Offidal ß@ds of Yelrow$ne Coùnq lnder Docùnenl No. 1191 103, sld pã@ bing more padicqldy dosdbed

COMMENCTNG at üe,soulheasl 6m€r gf s¿id T€d 2; thênø Nodh OO'15'4'Wèst. 3i.46 fed âlong the east line of Sedlon 29 lo a point on the nodh line of a
Qoit Claìm De€d, fil€d May 30, 2007 in ùe Ofrc¡al Rêcods ol Yel¡owslone Couñly und6. Documeni No. 312439 üe foìlofiry lh¡ee (3) æu6es: Soú 72'1347'
West,24.74fæçh6næSouthg"2247^Wes¡.2S.63leetthenæsourh67'19'47'west,177.04fsettothePOìMOFaEGINNING; rhèn@@ntinùiñgalong
said noñh line ôf sê¡d Quit C¡åin the follo\üng lour (4) coußes, Souh 67'49 47' west. 211.42 leeli üenæ Noô 87'00 f3' W€st, 558.04 leel, henæ Nodh
77'37'13' W€sl, 46-83 feeti thenæ Noû 71'22 18" Wesl. 78.6? le€t to a Þoinl Íom which he southwest comer of sâd Trâd 2 Þeâ.s, Nodh 71'22 18" Wssl
15.28 feeli h6næ depading afors ¡ef€renæd norh lino ol lhe Ooil Claid Oecd, Nod¡ 16'490{'Easl, 229.42 feel thenæ South 62'02 10' Eâsl, 108.s4 !oBl;

rhence South 7 5"05 24' E ast. 1 93.29 feel: lh€nco Soulh 68'1 4'01 " E asl, 81 .29 feet. lhenæ Nodh 84'02 2 1' Easl. 88.4 I f6et üence N oth 78'341 9 E¿sl. 1 6 1 .66
feet theñæ Sourh 62'5308" Easl, 39.55 f€€l: th€næ @nlinùè south€âsledy ¿io4 said liñe, 74 11 leel lo lhe POINT OF EEGINNING. Contâininq 2 15 âc.es,
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EXHIEIT 

-
A [ãd or râñd for a peçetud ingrss âñd êgross eas€m€nt to måintain Akdl CËkånd il6 ãssoclatd dGinago faciliùs disdaEing ÍÍomÂlkåli Creek RoÊd, ell

sirualed in a podion of l¡âd 2, C€n'fi€ts of Suruoy No. 2055, loætêd in thÊ E1/2 of Sælìon 29, lownsh'p 1 Nodh, Rang€ 26 Ëasl, P.M.M.., City of Billings,
yelosstone County, Monlanã as liled in the Officlal Rffirds ot Yelowsbne County under Documenl No. 1191 103, såid parcel bêlng ñore pâdiculãly d€scrib6d

as lollorÆ:

COMMEñCiNG ât rhs sour[eæl comer of sa¡d T€ct 2i the¡æ Noû 00'15'40'Wes( 31.46 feal aloñg lhe eåst linê of Seclioñ 29 lo â poinl on thê nonb line of a

OuilClaim O€od, ftêd Mây 30,2007 in the Otrcìal Reæds of Yellowston€ County undêr Doclment No.3424439 lhe lollodng lhrcè (3) úu6es: Souti 72'13'47"

west,224_74teetithencesouth84'247"w€st.29.63feetrhlnæs6!th07'19'47'west.177.04feetlolh6PoINToFBEGìNNING: lhenæconlinuingalong
s6id nodh tine of sâid Quir Ctsim he bllofrng {our {41 æußes, Souh 67'49!?" W€st, 211.42 lêáli Ih€ncê Nonh 87'00'13" W€sl. 558.& leeli lhenæ Nôdh

?7.37'13 Wêst, 46.æ fsst;1hon€ Nodh 71.22'1E Wesl. 78:67 feot b ã Finl í¡om wh¡ch lhe soulhwst comor of seid Tract 2 beårs, Nodh 7f'22'16" Wesl,

15.28 fseri hence dspañng afo¡e referencd noù liæ of the Quit Clãlm Dd, Nodh 46a904'Eâst, 229.42 le€li thênæ South 62'02'10' Easl, 108.9 faet:

lhence Sourh.?5'05'24" EãsL r93.æ íeeÌ henæ Soùth 68'14 01" Essl. 81.29 f€€l: thenæ Nodh 84'02 21' Ëasl, 88.41 f6êli than6 Nodh 78'34'18' East. 161-66

te€ri rhênc€ South 62's3'08'Eåst, 39.55 f€eli th€næ ænünùe soulhsastedy along said liñê, 74.11 f66t to lh€ POINf OF BEGINNING- Co¡tâiniôg 2.15 ãcrcs,
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