RESOLUTION NO. 17-10680

A RESOLUTION AMENDING SECTION NINE OF THE FUNDING AND
DEVELOPMENT AGREEMENT OF DECEMBER 14, 2009, BETWEEN
THE CITY OF BILLINGS AND THE BETTER BILLINGS FOUNDATION
ELIMINATING FINANCIAL PERFORMANCE AND SECURITY
PROVISIONS

WHEREAS, pursuant to Section 9 of a December 14, 2009, Funding and
Development Agreement between the City of Billings and the Better Billings Foundation
(BBF), the BBF was required to provide and maintain one of three aliternative
performance securities in favor of the City of Billings;

WHEREAS, the City Council has determined that such alternative performance
security is no longer necessary and elimination of such provision is appropriate and in
the best interest of the Funding and Development Agreement parties;

NOW THEREFORE BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY
OF BILLINGS, MONTANA AS FOLLOWS:

1. That Section Nine, page Three and Four of the Funding and Development
Agreement dated December 14, 2009, shall be Amended to eliminate and delete
the alternative performance security options as follows:

9. Operation, Management and Maintenance. The Foundation, or a single-
member limited liability company owned solely by the Foundation, shall
operate, manage and maintain the Aquatic Project in a manner similar to other
aquatic centers and City parks operated, managed and maintained by the City
including, but not limited to, parking areas, sidewalks, fencing and storm water
detention. The Aquatic Facility shall be open to the public for a minimum of ten
(10) weeks each season. Operation, managements and maintenance shall be
conducted at the sole expense of the Foundation and the Foundation shall
retain all proceeds from the operation of the Aquatic Project for use in
furtherance of its tax-exempt purposes. The Foundation shall be responsible
for payment of water and all other utilities serving the Aquatic Facility. The
Foundation shall have no responsibility to maintain the adjacent Park Land
owned by the City. To-secure-ongoing performance-of its-obligations-under-this
Ag{eememfpﬂepte%&staﬁeieens%msﬁeﬂrtheﬁeunda&mn%hau-establish
and-maintain-one-or-more-of the following-at-its-option:
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One-Hundred Thousand-Dollars{$100,000.00)-in-the-form-as-provided-in



the attached-Exhibit C—n-the-event-that-all- improvements{including
buildings-and-accessery-structures)-and-the-Aquatic-Project-Land-revert-to
the City pursuant-to-Section-4-of this-Agreement—an-applicable-sale
agreement.-deed-or-otherwise-the-City-shall-in-its-sole-and-singular
discretion-be-entitled-and-authorized-to-execute-upon-and-present-for
payment-this lrrevocable-Standby-letter-of Credit-up-te-and-including-the
full-amount-in-order to-make repairs-or-otherexpenditures-to-the-Aquatie
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interest bearing-escrow-aceount-in-the-amount-of One-Hundred-Thousand
Dollars($400,000.-00)-created-by-an-escrow-agreement—The-terms-of
such-escrow-agreement-shall-allow-the City-to-immediately-acecess-this
money-through-a-written-demand-to-the-Foundation-witheutfurther-action
northrough-litigation-should-a-defaultin-performance-under-this
Agreement-oceur-by-the Foundation—The-escrow-agreement-shall-be
reviewed-and-approved-by-the-City- Administrator-or-designee-to-insure-the
C)-An-annually-renewed-surety-bond-or-similar-performance-bond-instrument
in-the-amount-of One-Hundred-Theousand-Dollars{$100,000-00)-
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APPROVED AND PASSED by the City Council of the City of Billings this 11t day
of December, 2017.
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