CITY BOARD OF ADJUSTMENT

1

Paul Cox
Daniel Eggen
Neil Kiner
Barbara Walborn
Vacant
Vacant

Boardmember
Vice Chairman
Boardmember
Boardmember
Boardmember
Boardmember

1

1

1

1

1

1

1

1

1

1

1

1

1

1

1

1

E

E

-

-

-

-

1

1

-

1

1

1

1

1

-

1

1

1

1

1

1

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

-

10/05/11

1

09/07/11

E

08/03/11

-

07/06/11

1

06/01/11

1

05/04/11

1

04/06/11

-

03/03/11

1

02/02/11

Variance

1

01/06/11

TOTAL NUMBER OF APPLICATIONS
2011

1

1

1

4

4

5

3

3

2

3

0

12/07/11

1

TOTAL

1

11/02/11

06/01/11

1

12/07/11

05/04/11

1

10/05/11

04/06/11

1

11/02/11

03/02/11

Chairman

09/07/11

02/02/11

Jeff Bollman

08/03/11

Title

07/06/11

Name

01/06/11

MINUTES: September 7, 2011
(The October 5, 2011 meeting was cancelled. By motion, these minutes were tabled for approval until November 2,
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26

Chairman Bollman called the meeting to order at 6:03 p.m. The City Board of Adjustment met in
the City Council Chambers.
Chairman Bollman asked Zoning Coordinator Nicole Cromwell to introduce the City Board of
Adjustment members and Planning Department staff. Attending Staff members are
Nicole Cromwell, Zoning Coordinator; and Tammy Deines, Planning Clerk.
Public Comment:
Chairman Bollman opened the public comment period and asked if there was anyone wishing to
speak during the public comment portion of the meeting. There was none. Chairman Bollman
closed the public comment period at 6:05 p.m.
Approval of minutes: July 6, 2011
Chairman Bollman called for approval of the July 6, 2011 minutes.
• Neil Kiner called for a correction on page 42 to correct the phrase, “Neil Kiner stated the codes
state “a public swimming pool”…”
• Jeff Bollman called for a correction of the time denotation for the public hearing on Page 5 from
7:15 p.m. to 6:15 p.m.
• Dan Eggen called for a correction on page 39 to correct the spelling for “Cindy Lauwers”
Motion
A motion was made by Dan Eggen and seconded by Neil Kiner to approve the July 6, 2011 as
submitted.
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Motion carried unanimously.
Approval of minutes: August 3, 2011
Chairman Bollman called for approval of the August 3, 2011 minutes.
Approval of minutes: August 3, 2011
Chairman Bollman called for approval of the August 3, 2011 minutes.
Jeff Bollman requested a correction on page 5 to delete the duplicate discussion section after Jonathan
Kober’s testimony.
Motion
A motion was made by Neil Kiner and seconded by Barbara Walborn to approve the August 3,
2011 minutes as corrected.

Motion carried with a unanimous voice vote.
Disclosure of Conflict of Interest
There were no disclosures of conflict of interest.
Disclosure of Outside Communication
Nicole Cromwell explained there are times applicants communicate directly with Board members
and this should be communicated to the Board members in a public forum. Tom Llewellyn sent an
email on 5515 Rimrock, Item #2.
PUBLIC HEARINGS:
Chairman Bollman asked Ms. Cromwell to read the determinations for granting a variance as well as
review the rules for the procedure by which the public hearings will be conducted.
Ms. Cromwell reviewed the procedures by which the meeting is conducted and the determinations
for granting a variance. Ms. Cromwell explained the voting process for this meeting, as there are
only five members and two vacancies on the Board of Adjustment. She stated opportunities will be
given to the applicants if they wish to delay their application until a full Board is available. The next
meeting is November 2, 2011 as no applications were received to review in October, 2011.
Public Hearings:
At 6:08 p.m., Chairman Bollman stated the public hearing will be opened and this Board will allow
public comment this evening. Ms. Cromwell read the legal description and gave the Staff
presentation which reviewed the request and recommendation below.
Item #1: City Variance #1105 – 11 Custer Avenue – A variance from 27-308 requiring a
minimum rear setback of 15 feet to allow a rear setback of 10 feet for an addition to an existing
single family dwelling in a Community Commercial (CC) zone on a property described as Lots 5-9,
Block 1, Suburban Subdivision, a 17,500 square foot parcel of land. Tax ID: A15707; Michael
Heringer and Pam Allen Heringer, owners.
Nicole Cromwell opened this agenda item with a PowerPoint presentation.
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REQUEST
The applicant is requesting a variance from Section 27-308 requiring a minimum 15 foot rear
setback for a proposed addition to an existing dwelling to allow a 10 foot rear setback in a
Community Commercial (CC) zone on Lots 5 through 9, Block 1, Suburban Subdivision, a 17,500
square foot parcel of land. Michael Heringer and Pam Allen Heringer are the owners. Planning staff
is recommending conditional approval of the proposed variance.
Staff is recommending the following conditions for the variance request:
1. The variance is to decrease the required rear setback from 15 feet to 10 feet for the purpose
of constructing an addition to the existing dwelling. No other variance is intended or implied
with this approval.
2. The variance is limited to Lots 5 through 9, Block 1, Suburban Subdivision generally located
at 11 Custer Avenue.
3. The applicant shall make provision for handling any roof runoff from the addition. All
runoff from the roof of the addition must be retained on the applicant’s property.
3. The applicant shall receive approval for a building permit within 6 months of Board
approval. Construction of the addition shall be completed within 18 months of Board approval.
5. Failure to begin or complete actions required by this approval within the time limits set forth
shall void this variance.
6. These conditions of variance approval shall run with the land described in this authorization
and shall apply to all current and subsequent owners, operators, managers, lease holders, heirs
and assigns.
Discussion
Chairman Bollman called for questions and discussion by the members of the Board. Neil Kiner
asked for clarification of Condition of Approval #3. Nicole Cromwell explained the language is to
protect the neighbor from storm water runoff. She noted the addition is at the five-foot setback and
said that any roof run-off should remain on the property.
Daniel Eggen asked about the site plan and if it will show the retention area. Nicole Cromwell said
this will be depicted at the time of building plan submittal. Dan Eggen asked if the City is proposing
that new construction retain water on site. Nicole Cromwell said that this may be handled with
swales, underground, or discharging to the City’s storm water system at an approved rate.
Barbara Walborn asked about the maximum allowable overhang. Nicole Cromwell said the
Building Code treats an overhang the same as a building wall as far as fire code. She stated staying
at the 5-foot line is desirable.
Public Hearing
At 6:14 p.m., Chairman Bollman opened the public hearing and called for proponents of City
Variance #1105.
Michael Heringer, 11 Custer, Billings, Montana
Mr. Heringer is the owner of this property. He stated he has filed this request due to the need for
provision for a main level living space for his wife who has had several medical issues and cannot
negotiate stairways. He said they plan on having storm drains and will submit drawings for this
project prior to winter. He pointed out the buildings on the adjacent properties built to the line. He
said it would be more costly to move this addition forward due to the roof line and may want to build
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a garage in that space in the future. Mr. Heringer said they plan to live at this property for the
remainder of their lives and asked the variance be granted.
Michael Burke, 2101 Locust Avenue, Billings, Montana
Mr. Burke noted the addition’s access would be out the stairs either to the east or west of the plan, and
this addition in essence creates an apartment. In response to a question by Jeff Bollman, Mr. Burke said
the windows will be placed to allow for a southern view.

At 6:17 p.m. Chairman Bollman asked if there was anyone wishing to speak for or against City
Variance #1105. There was none.
Chairman Bollman closed the public hearing and called for a motion from the Board.
Motion
A motion was made by Paul Cox and seconded by Barbara Walborn to conditionally approve
City Variance #1105-11 Custer Avenue as presented by staff.
Discussion
Chairman Bollman called for discussion on the motion. Neil Kiner voiced concern with the verbiage
in Condition of Approval #3 for future applications. Jeff Bollman said this is standard for this
neighborhood and as Mr. Burke noted the property owners are aware of what they are getting into
with moving closer to the alleyway.
Chairman Bollman called for a vote on the motion.
Boardmember
Jeff Bollman
Paul Cox
Daniel Eggen
Barbara Walborn
Neil Kiner
Vacant
Vacant

Yes
1
1
1
1
1
-

No

Abstain

Not Present

-

-

-

City Variance #1105-11 Custer Avenue–is conditionally approved, 5-0.
Chairman Bollman asked Ms. Cromwell for presentation of agenda item #2-City Variance 11065515 Rimrock Road.
Ms. Cromwell read the legal description and gave the Staff presentation which reviewed the request
and recommendation below.
Item #2: City Variance #1106 – 5515 Rimrock Road - A variance from 27-310 requiring a
maximum area for a detached accessory building be 1,500 square feet to allow the construction of a
new accessory building of 2,500 square feet in a Residential 9,600 (R-96) zone on Tract 2, C/S 836,
an 11 acre parcel of land. Tax ID: D04637. Hatzell Properties LLP, owner and Collaborative Design,
agent.
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REQUEST
The applicant is requesting a variance from BMCC 27-310(i) requiring a maximum detached
accessory building footprint of 1,500 square feet to allow a maximum accessory building foot print
of 2,500 square feet in a Residential 9,600 (R-96) zone. The property is legally described as Tract 2
of C/S 836, an 11 acre parcel of land. The property is owned by Hatzell Properties LLP, and is
represented by Brian Johnson of Collaborative Design. Staff is recommending conditional approval
of the proposed variance.
Staff is recommending six conditions for the variance request:
1. The variance is for a maximum accessory building footprint of 2,500 square feet and no
other variance is intended or implied by this approval.
2. The variance applies to Tract 2 of C/S 836 generally located at 5515 Rimrock Road.
3. The proposed building will be located and oriented in substantial conformance with the
submitted site plan.
4. The applicant will receive building permit approval within 6 months of the Board of
Adjustment approval of the variance. Construction of the accessory building will be
completed within 18 months of Board of Adjustment approval.
5. Failure to begin or complete actions required by this approval within the time limits set
forth shall void this variance.
6. These conditions of variance approval shall run with the land described in this
authorization and shall apply to all current and subsequent owners, operators,
managers, lease holders, heirs and assigns.
Planner Nicole Cromwell opened with a PowerPoint presentation of the Staff report for this request.
Discussion
Chairman Bollman called for questions and discussion from the members of the Board. In response to a
question by Paul Cox, Ms. Cromwell stated there were no questions posed by the adjacent property
owners. Daniel Eggen asked regarding the siding. Nicole Cromwell said an elevation plan was not
submitted but it was noted in the application the siding would match the existing dwelling.
Public Hearing
At 6:31 p.m., Chairman Bollman opened the public hearing and called for the applicant’s
presentation or for comments on City Variance #1106-5515 Rimrock Road.
Applicant
Brian Johnson, Collaborative Designs, 3108 Saddleback Trail, Laurel, Montana
Mr. Johnson is the agent for the owner Hatzell Properties LLP. He asked for Board approval of this
application. He said the home was built in 2000, the barn in 2001, and the property was annexed in
2003. He said the owner would like to have space to work and be at home with his family. He pointed
out the current lot coverage even with this addition would be 1.8%. In terms of siding, he said stucco
will be used to be contiguous with the aesthetics of the current structures. Mr. Johnson stated letters
were sent to all owners within 300-ft of the property to explain their intent. He said they received one
call from a property owner asking why they had received the information; and a second call from
Mr. Llewellyn. He said the property does not have City services but they have plans to address this.
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Neil Kiner asked if expansion of the drain field will be needed. Mr. Johnson stated they will make sure
the drain field will accommodate the structure; but the intent is for recreational rooms.

Discussion
Jeff Bollman called for discussion. There was none.
Chairman Bollman asked for anyone wishing to speak in favor or against City Variance #1106-5515
Rimrock Road. Chairman Bollman closed the public hearing at 6:42 p.m.
Motion
Barbara Walborn made a motion and it was seconded by Neil Kiner conditionally to approve
City Variance #1106 as recommended by staff.
Discussion
Chairman Bollman called for discussion on the motion. There was none.
Boardmember
Jeff Bollman
Paul Cox
Daniel Eggen
Barbara Walborn
Neil Kiner
Vacant
Vacant

Yes
1
1
1
1
1
-

No

Abstain

Not Present

-

-

-

The motion carried unanimously. City Variance #1106 is conditionally approved on a 5-0 vote.
Item #3: City Variance #1107 – Appeal of an Administrative Decision – Lamar, Inc. – An
appeal of the administrative decision by the Zoning Coordinator to not allow the reconstruction of 2
billboard sign faces that were damaged in a storm. The sign structure is located on the east side of
North 27th Street opposite the intersection with Rimrock Road and is zoned Public (P). The 1.594
acre parcel of land is described as Lot 1, Block 1, Heffner Subdivision, Tax ID: A08622A, and is
owned by Myhre Advertising. Lamar, Inc appellant; Nicole Cromwell, Zoning Coordinator
REQUEST: Appellants Lamar of Billings, MT, through its agent Kelly Strobel, Leasing Agent, is
seeking an appeal of the Zoning Coordinator’s determination to not allow the reconstruction of 2
billboard sign faces that were damaged in a storm. The sign structure is located on the east side of
North 27th Street opposite the intersection with Rimrock Road and is zoned Public (P). The 1.594
acre parcel of land is described as Lot 1, Block 1, Heffner Subdivision, Tax ID: A08622A, and is
owned by Myhre Advertising.
In a letter to the appellants dated July 8, 2011, the Zoning Coordinator stated the re-construction was denied for 3
primary reasons: 1) The sign is in a currently prohibited location for any new off-premise billboard signs; 2) The sign is
a nonconforming structure under current off-premise billboard construction standards; and 3) The sign has more sign
faces than currently allowed on any new conforming off-premise billboard sign. The off-premise billboard sign
regulations states the following: BMCC Sec. 27-706(b)(6)(a)(2)provides: Off-premise/billboards signs that are damaged
or destroyed by more than fifty (50) percent of the value of the sign structure shall not be reconstructed and shall be

CITY BOARD OF ADJUSTMENT
September 7, 2011-DRAFT
Page 6 of 26

removed. The Zoning Coordinator determined the signs were damaged by more than 50% of their replacement value and
could not be re-constructed. (See Attachment A – July 8, 2011 letter to appellants).

In a letter dated August 1, 2011, Lamar states it is their belief the damage to the sign was less than
50% of its replacement value. The appellants did not provide additional documentation of this
assertion with the letter of appeal but may provide this at the time of public hearing. (See
Attachment B – August 1, 2011 letter from appellants)
Pursuant to Section 27-1505, BMCC, the City Board of Adjustment must hear the appeal within a
reasonable time, not to exceed 30 days. The appeal stays all proceedings of any action, which
currently there are none, other than the denied request to re-construct the sign. The Board may
reverse or affirm, wholly or partly, or modify the order, requirement, decision or determination.
STAFF INTERPRETATION

The current off-premise billboard sign regulations found at Section 27-706(b) were significantly
revised by a City Council initiative in 1999. This initiative was started in June of 1999 and included
several facilitated community meetings with representatives from the sign companies, City Council
members, citizen activists and neighborhood task forces. Lamar of Billings was well represented
during these discussions. As a result, the sign regulations were adopted that are currently in place.
The regulations prohibit the installation of any new billboard signs within 200 feet of 27th Street
(except for the Central Business District area), Shiloh Road, Highway 3 (Airport Road), any historic
district or the Yellowstone River. The regulations placed a moratorium on new billboard signs in a
conforming location unless a nonconforming location is removed or unless all nonconforming signs
are removed. The regulation revision process included the development of a billboard sign inventory
within the city limits. In 1999, there were 123 billboard sign locations and staff determined that 84
percent of those would become nonconforming for construction type, sign size, spacing, for location
by zoning district or proximity to residential zoning. Since 1999, approximately 22 sign face credits
have been acknowledged by the Planning Division for removal of nonconforming signs. Seventeen
of these credits belong to Lamar of Billings.
The billboard signs located on this property are all within a Public zoning district and are closer than
200 feet to N 27th Street. New billboard signs are not allowed within this area. In 1999, the City
documented 7 billboard sign faces at this location. The sign that was recently damaged originally
had 4 sign faces; 2 side-by-side facing traffic from each direction. One sign face was destroyed in
2001 or 2002 and Lamar received 1 sign face credit. (See Attachment C – 1999 photo of sign; 2003
photograph of sign and letter from Lamar of Billings dated July 1, 2002). Current photos of all the
signs at this location are included as Attachment D. Photographs submitted by the appellants in July
2011 are included as Attachment E.
The Zoning Coordinator consulted with Craig Hensel, Deputy City Attorney, regarding the request
to re-construct the damaged billboard signs. Mr. Hensel concurred with the Zoning Coordinator that
the signs were damaged by more than 50% of their value and could not be re-constructed. (See
Attachment F – email from Craig Hensel dated July 7, 2011).
After the appeal was filed, the Zoning Coordinator consulted the off-premise billboard sign
regulation files from 1999 and determined these signs were of prominent concern to the public, and
the City Council. The Zoning Coordinator reviewed the existing code, the adoption of the existing
code and the City Council’s legislative intent when adopting the prohibition on new billboard signs
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on 27th Street. It was determined the legislative intent was to eventually have all existing
nonconforming billboard signs relocated to conforming locations. The Zoning Coordinator
determined that allowing the re-construction of these billboard signs on N 27th Street after damaged
would violate the letter of the regulation and the intent of the City Council in adoption of the
billboard sign regulations.
The appellants have stated their belief the damage to the signs to be less than 50% of the sign value.
The billboard sign regulations (See Attachment G) do not specify how to determine the value of a
sign. The Department of Revenue values property for the purposes of taxation and relies on business
entities to self-report business equipment value. Billboard signs are assessed as business equipment
and not land or real estate. In 1998, Lamar reported to the Department of Revenue each sign face is
valued for tax purposes at $7,512.25. Some maintenance improvements have also been declared
since 1998, so 2 of the sign faces are now valued at $8,594.41 and 1 is valued at $8,206.91. As stated
previously, and as shown in the existing site photographs in Attachment D, 2 of the 3 sign faces are
on the ground and the support structure for those signs have been destroyed. One sign face and its
support structure remains in place. The Zoning Coordinator has determined for the purposes of the
zoning code, 2 of the sign faces are 100% destroyed and cannot be reconstructed however, the 1
remaining sign face and its support structure can remain in place.
RECOMMENDATION
Staff recommends the Board of Adjustment affirm the Zoning Coordinator’s determination to deny
the re-construction of the destroyed billboard sign faces on N 27th Street.
ATTACHMENTS
A. Letter of denial for reconstruction, July 8, 2011
B. Letter of Appeal, August 1, 2011
C. 1999 photograph of sign; 2003 photograph of existing signs and July 1, 2002 letter from
Lamar of Billings
D. Current signs on property
E. Photographs submitted by appellants July 2011
F. Email of Craig Hensel July 7, 2011
G. Billboard sign regulations - current
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ATTACHMENT A
Letter of denial for reconstruction, July 8, 2011
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ATTACHMENT B
Letter of Appeal, August 1, 2011
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ATTACHMENT C
1999 photograph of sign; 2003 photograph of existing signs and July 1, 2002 letter from Lamar of Billings

1999 - Subject sign (4 sign faces)
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2003 – Subject Sign (3 sign faces)
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ATTACHMENT D
Current signs on property
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ATTACHMENT D, continued
Current signs on property
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ATTACHMENT D, continued
Current signs on property
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ATTACHMENT E
Photographs submitted by appellants July 2011
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ATTACHMENT F
Email of Craig Hensel July 7, 2011
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ATTACHMENT G
Billboard sign regulations - current
SEC. 27-706. SPECIAL CIRCUMSTANCE SIGNS. CODE AS OF MARCH 2008
(b)
Off-premise/billboard signs.
(1)

Purpose and intent: The purpose of this section is to regulate the impact of billboards on the community; to
improve the appearance of I-90, Main Street, Highway 3, 27th Street and entryways; to enhance the urban
design of the greater downtown area and the west end; to insure compatibility between billboards and
adjacent land uses; and to limit the impact that billboards have on sign clutter in the community. The city
recognizes that billboards are a necessary and appropriate advertising medium, and that there are acceptable
and viable locations for billboards within the community.
It is the intent of this subsection to address the following specific concerns regarding the impact of
billboards upon the community:

(2)

a.

The citizens of Billings, and others visiting or traveling through the city are very concerned about
the urban design and visual integrity of the city.

b.

Billboards may be often incongruous with the city's natural setting and features due to their largescale figures, numbers, letters, and colors.

c.

A billboard may dominate the view from vehicles and interfere with the occupants' enjoyment of
the city's natural setting and features.

d.

A high concentration of billboards may create traffic safety problems and distract attention away
from public safety signs.

e.

Billboards of excessive size or height should be downsized within a reasonable period of time.

f.

Billboards are incompatible with residential uses.

g.

The I-90, Highway 3, Main Street, 27th Street, other entryways, and Shiloh Road are major
entryways to the city which are of particular importance in terms of urban design and public
perception to citizens, visitors, and tourists.

h.

The downtown area defined in the Downtown Framework Plan is an area in which urban design
significantly influences the health and vitality of the total community.

No off-premise/billboard sign shall be constructed or erected in any district after the date of the enactment
of this subsection 27-706(b) [Ord. No. 99-5107, enacted Nov. 22, 1999]. For each non-conforming offpremise/billboard sign face removed a conforming off-premise/billboard sign face may be erected.
Therefore, if a proposed conforming off-premise/billboard sign face will replace an existing nonconforming off-premise/billboard sign face within the city limits, then such proposed off-premise/billboard
sign face shall comply with all of the applicable regulations contained herein.
When all non-conforming off-premise/billboard signs within the city have been removed pursuant to this
section, then additional off-premise/billboard signs may be constructed in accordance with the regulations
contained herein.

(3) Location standards: All billboards shall be located in accordance with the following standards:
a.

Zoning districts:

1.

Billboards shall be permitted as an allowed use in Highway Commercial (HC), Controlled
Industrial (CI), and Heavy Industrial (HI) zoning districts.

2.

Billboards shall be permitted as an allowed use in Community Commercial (CC) zoning
district provided that the structure is two hundred (200) feet or more from a residential zoning
district.

3.

A special review shall be required for all billboards to be located in a CC zone if the structure
is less than two hundred (200) feet but greater than one hundred-fifty (150) feet from a
residential zoning district.
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b.

c.

4.

Billboards shall be permitted in Central Business District (CBD) upon approval of a special
review.

5.

No new billboards shall be permitted on, directed to, or within two hundred (200) feet of the
following corridors:
i.

27th Street from I-90 to Airport Road (excluding 27th Street North from Montana
Avenue to 6th Avenue North).

ii.

Highway 3 (Airport Road) from Alkali Creek Road west to the city limits.

iii.

Shiloh Road from I-90 to Rimrock Road.

iv.

Yellowstone River.

v.

Any historic district registered on the National Register of Historic Places.

Locations standards:

1.

Billboards shall be set back 20 feet from the front property line.

2.

No billboard shall be placed on the roof of any building or structure.

Spacing standards:

1.

Billboards shall be required to have the following spacing requirements:
i.

Billboards located in CC shall have a minimum spacing of a 1,000-foot radius from
any other off-premise structure.

ii.

Billboards located in HC shall have a minimum spacing of a 600-foot radius from any
other off-premise structure.

iii.

Billboards located in CI and HI shall have a minimum spacing of six hundred (600)
linear feet from any other off-premise structure.

2.

No billboard shall be placed within one hundred fifty (150) feet of any residential zone.

(4) Area, height, face, and pole standards: All billboards shall conform to the following standards:
a.

b.

c.

d.

Sign area: New billboards faces and supporting framework shall not exceed the following sign areas:
1.

New billboards shall be a maximum of two hundred fifty (250) square feet.

2.

New billboards located within the Interstate Corridor shall not exceed four hundred eighty
(480) square feet.

Height:

1.

The maximum overall height shall be thirty-five (35) feet above the road grade to which the
billboard reads.

2.

The minimum distance between grade and the bottom of the billboard shall be fifteen (15)
feet.

Faces:

1.

There shall be no more than a total of two (2) faces per supporting structure.

2.

All structures must be single face, back-to-back, or "v" type of construction.

Pole construction: All structures must be of single pole construction.

(5) Lighting: Lighting will not cause hazardous or unsafe driving conditions for motorists and will not glare,
reflect, or spill onto adjacent business or residential areas.

(6) Maintenance and discontinuance:
a.

Maintenance:
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b.

1.

All sign supports, braces, guys and anchors, shall be kept in good repair. Faces of all signs
shall be kept neatly painted or posted at all times. The city shall notify the sign owner or its
agent, in writing, of any sign that is not in proper state of repair. If corrective action is not
taken within (30) days of written notice, the city official may order the removal of the sign.

2.

Off-premise/billboards signs that are damaged or destroyed by more than fifty (50) percent of
the value of the sign structure shall not be reconstructed and shall be removed.

3.

All areas around the sign structure shall be kept litter and weed free.

Discontinuance: The city may order the removal of any billboard, without compensation, upon
which the advertising or other message has been discontinued for more than sixty (60) days
continuous days. The owner shall either advertise upon or remove said billboard within thirty (30)
days of written notification by the city.

(7) Special review requirements for off-premise/billboard signs in CC and CBD. The following criteria will be
used in reviewing the proposed structure:

(8)

a.

That the location and placement of the sign will not endanger motorists or pedestrians and does not
interfere with the clear vision triangle at street, railroad, or street driveway intersections.

b.

That the signs in the CBD will not cover or blanket any prominent view of a structure or facade of
historical or architectural significance.

c.

That the sign will not obstruct views of users of adjacent buildings to side yards. This requirement
does not include views of distant vistas.

d.

That the sign cannot be seen from churches, schools, the Yellowstone River or any city, county, or
state park or if it can be seen it must be located at two hundred fifty (250) feet from the boundaries
of such places.

e.

That the height of signs located in undeveloped areas (no buildings within 300-foot radius) shall not
exceed twenty-six (26) feet above grade. The minimum clearance of a sign shall never be less than
fifteen (15) feet.

f.

That the sign's lighting will not cause hazardous or unsafe driving conditions for motorists and will
not glare, reflect, or spill onto adjacent business or residential areas.

Off-premise/Billboard Electronic Displays may be allowed on any off-premise/billboard sign face
provided it conforms to all of the standards and requirements of the City Sign Code including the limitation
on replacement of nonconforming off-premise billboard signs in Section 27-706(b)(2) and the maintenance
and repair of nonconforming off-premise/billboard signs in Section 27-706(b)(6). An Offpremise/Billboard Electronic Display may be used as the only sign area on an off-premise/billboard sign
face. An Off-premise/Billboard Electronic Display shall not change from one still image to another still
image more than once every six (6) seconds. An Off-premise/Billboard Electronic Display shall not include
any other visual effects including but not limited to animation, motion pictures, video, holograms, moving
parts or the illusion of movement and shall not include any audible sound.
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Staff Presentation
Zoning Coordinator Nicole Cromwell opened this agenda item with a PowerPoint presentation and
reviewed the above staff report. She reviewed each of the staff determinations and supporting code
sections for this decision.
Discussion
Chairman Bollman called for questions and discussion from the members of the Board. In response to a
question by Neil Kiner, Nicole Cromwell explained “sign face credits” and said that this is tracked
within the Planning office. She said a sign face credit would have to be purchased from someone that
holds them if an applicant did not have credits. She pointed out City Council has expressed a desire for
these sign faces to eventually come down. She stated Staff consulted with the City Attorney’s office
who concurred with Staff’s interpretation of the Code. She said Lamar received one sign face credit
from a sign that was destroyed in a previous storm on this structure.
Barbara Walborn asked how many posts were standing prior to the storm. Nicole Cromwell referred to a
posted 2003 photo which depicts 6 or 7 poles, and noted currently there are four poles standing. She
explained the interpretation was based on sign faces and not poles. She said she told the applicant they
could not reconstruct the two sign faces.
In response to a question by Paul Cox, Nicole Cromwell said values are based on the reported value from
the Department of Revenue. Paul Cox asked whether incremental income is considered in the
Department of Revenue valuation. Nicole Cromwell said it is not. She stated she followed the intent of
the moratorium and Code adopted in 1999. Jeff Bollman asked about the entities owning credits, and it
was noted by Nicole Cromwell that Lamar has seventeen credits. Paul Cox asked how many locations
are available in the City. Nicole Cromwell stated billboards are strictly limited to four districts and have
separation requirements. She said the landowner has to be willing to lease the property for a billboard
sign.
Further discussion followed by the members of the Board on the declared value of this property. Nicole
Cromwell read aloud a section of the City Attorney’s e-mail which stated either scenario is considered
over 50% damage. Paul Cox said he questions the appraisal of repair costs as all of the parts are there on
the ground. Nicole Cromwell said there was no value or cost of replacement estimated by the appellant
and explained the declared value was obtained from the Department of Revenue. Paul Cox commented
removal of this sign will raise the value of the remaining signs. He said this is an important issue and a
slow death of billboards. Nicole Cromwell said the City Council in 1999 knew that 84% of the existing
billboard signs would become nonconforming. She said Staff has not seen a great number of
nonconforming signs come down.
Daniel Eggen asked for clarification of the Board’s options for a decision and what latitude is needed for
modification. Jeff Bollman inquired about the intent of the nonconforming provision in the Code.
Nicole Cromwell responded the Code allows for existing signs to continue whether or not the structure or
land become conforming in the future.

Public Hearing
Chairman Bollman opened the public hearing at 7:10 p.m. and called for Appellant’s
presentation.
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Appellant
Paul Dennehy, Myhre Advertising, Lamar, Inc. , 506 Dovetail, Billings, Montana
Mr. Dennehy said he was involved in the development of the 1999 Sign Code. He acknowledged the
billboards are legally non-conforming and stated their contention is the 50% rule. He said by MDT
standards this billboard is permitted twice which makes it two different structures. He said one pole
snapped and the face went down, and one panel was impaled by a fence post on the ground.
Mr. Dennehy said the face could be reused along with the same deck, walkway, and light. The south
facing structure has two poles and one is broken; the face is reusable as well as the steel deck. He said
they believe this can be rebuilt in both cases at less than 50% cost, especially on the southern face. He
said there is nothing in the Sign Code that states how to determine the 50% and pointed out the MDOT
guide is done by the number of supports. He noted this rarely happens if the structures are steel.
Mr. Dennehy stated their request is to reverse the decision as they feel they can rebuild the structures for
less than 50% of its replacement value.
Daniel Eggen asked about the cost of replacement. Mr. Dennehy said approximate costs would be $500
per pole; $500 for lighting; $70 for a face panel; and $200 for a steel support. He said the in-house labor
would be about $1000 which includes excavation and rebuilding.
In response to a question by Barbara Walborn, it was noted the nonconforming status does not allow
upgrade to the steel posts.
Paul Cox commented on the sign’s disrepair. Mr. Dennehy said the wood poles break and crack and they
are in the process of maintaining several signs.
In response to a question by Jeff Bollman, Mr. Dennehy said their interpretation is based on value and
the fact is the Code does not define 50%. He stated the boards were legal when they were built and he is
not in total agreement they should be removed. Jeff Bollman stated a trigger would not have been
included in the Sign Code if there was a desire that the signs be replaced. Mr. Dennehy said in this case
he does not feel more than 50% is destroyed.
Paul Cox pointed out a billboard located on Main Street destroyed during the tornado and it was noted
this was rebuilt as a conforming back to back sign.
Jeff Bollman called for any proponents or opponents of the administrative decision.
Cal Cumin, 907 Avenue B, Billings, Montana
Cal Cumin stated he is in favor of the staff determination and the City Attorney’s opinion. He said he
participated in the 1999 Sign Code process. He stated the City did a good job of holding public hearings
and getting input. He said Lamar would not lose the sign face but the location. Mr. Cumin said there are
three things that make the City of Billings unique, the Yellowstone River; the Indian Cliffs; and the rim
rocks on the north side. Mr. Cumin said they belong to all of us and they made a policy not to have these
signs in the middle of these assets.
Barbara Walborn asked how he would determine value. Mr. Cumin said he is unprepared for this
question but stated it wasn’t the intent of the City to have them replaced.
Rebuttal
Chairman Bollman called for Rebuttal. Zoning Coordinator Nicole Cromwell stated she is available to
answer questions.
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Discussion
Jeff Bollman called for discussion. There was none.
At 7:26 p.m., Chairman Bollman closed the public hearing and called for a motion.
Motion:
A motion was made by Boardmember Kiner and seconded by Boardmember Bollman to
affirm the Zoning Coordinator’s determination to deny the re-construction of the destroyed
billboard sign faces on North 27th Street.

Discussion
Chairman Bollman called for discussion on the motion. Barbara Walborn voiced concern the Code does
not define valuation. She said she feels this may be taking of private property without compensation if
the damage to the physical structure is not 50% and the law doesn’t define this. Nicole Cromwell
pointed out this language is throughout the Code. Jeff Bollman stated there is a separate section of the
code dealing with nonconforming structures.
Barbara Walborn asked about consideration of the value of an income stream and saleable value. She
said she finds it difficult to support the position.
Jeff Bollman stated they are not losing the entire value, as a credit would be given. He said the City
Code creates situations where uses are nonconforming, and the purpose is to have the uses go away. He
commented the City has in several instances amortized uses and this has been upheld by the Supreme
Court. Jeff Bollman stated he would suspect this may have been a determination in the value when the
structures were purchased by Lamar, as they know there are limitations with these structures due to their
nonconforming status.
Paul Cox said in this case he concurs with Barbara Walborn’s concerns with the valuations. He said he
is more concerned at the deterioration allowed through the current code.
Barbara Walborn said she does not like billboards but there is no way to define the value.
Neil Kiner spoke to factoring the costs of rebuilding often are more than they appear. He said the
overall intent of City of Billings’ citizens is not to have these signs at this location.
In response to a question by Daniel Eggen, Nicole Cromwell said four votes are needed to modify or
overturn her decision.
Jeff Bollman called for a roll call vote.

Boardmember
Jeff Bollman
Paul Cox
Daniel Eggen
Barbara Walborn
Neil Kiner
Vacant
Vacant

Yes
1

No

Abstain

Not Present

-

-

1
1
1
1
-

-
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The motion carried, 3-2.
Other Business/Announcements:
July 6, 2011, Disclosure of Conflict of Interest. Chairman Bollman asked the members of the
A.
Board if they received physical copies of a letter from the Sahara Park Neighborhood Network.
All members of the Board of Adjustment confirmed they each received a mailing. He stated he
e-mailed a scanned copy of what he received in the mail to the Planning Department as the
department did not receive this correspondence.
Motion
A motion was made by Barbara Walborn and seconded by Neil Kiner to reconsider the July 6,
2011 minutes and it was approved by a unanimous voice vote.
Discussion
The Board discussed a modification of the language on page 2, “Ex-parte Communication” , to correct
that the communication from the Sahara Park Neighborhood Network was received by USPS and not by
e-mail as originally stated in the minutes. Members of the Board concurred it should state: “Jeff
Bollman stated he sent an e-mail to the Planning Division with a scanned copy of the July 1, 2011
cover letter and Appellants’ response that was received via US mail by the members of the Board of
Adjustment.”
Motion
A motion was made by Barbara Walborn and seconded by Daniel Eggen to approve the correction
to the July 6, 2011 minutes.
The motion carried unanimously.
Discussion
Discussion followed by the members of the Board on the status of this case. Nicole Cromwell said City
Council members have raised the issue of the Better Billings Foundation is in violation of the agreement.
She said members of the Board may be contacted for a deposition.

B.

Due to a lack of applications, the October 5, 2011 meeting will be cancelled.

Adjournment: 7:45 p.m.
Motion
On a motion by Boardmember Cox and seconded by Boardmember Cox the meeting was
adjourned with a 5-0 voice vote.

Chairman Jeff Bollman
ATTEST:

Tamara L. Deines, Planning Clerk
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